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BBepneHue.

Tema gaHHOW KypcoBon paboTbl - NOACYAHOCTb rpakaaHckux aen. CornacHo ctaTtbe 46
KoHCTuTyuumn PO, Ka)xaomMy rapaHTmpyeTca cyaebHas 3awmta CybbeKTMBHbLIX Npas,
csobog 1 oxpaHAeMbIX 3aKOHOM MHTEPECOB, YTO O3HAaYaeT, C OAHON CTOPOHLI, MPaBo
rpakgaHnHa obpaTnTbCs 3a 3aLMTON B COOTBETCTBYIOLWMNIA Cya, U, C APYrOon CTOPOHbI -
06583aHHOCTb Cyfa paccMoTpeTb obpalleHne n NPUHATbL N0 HEMY 3aKOHHOE U1
obocHoBaHHoOE pewleHne. KOHCTUTYLMOHHOE NMpaBo Ha cynebHyto 3awnTy
HernocpencTBeHHO CBA3aHO C nosioxxeHnem 4.1 cT. 47 KOHCTUTYyumm PO 0 TOM, 4TO HUKTO
He MOXXeT ObITb JINWEH NMpaBa Ha PpacCMOTPEHME ero gesia B TOM Cyae U TeM cyabewn, K
noAcCynoHOCTU KOTOPOro OHO OTHECEHO 3aKOHOM. BriepBblie NOM0OXKEHUA 0 NOACYAHOCTM
CTa I KOHCTUTYLMOHHbBIMU, 4TO CBNOETENLCTBYET O BO3POCLUEM 3HAYEHUN LAHHOIO
rnpoueccyasibHOro MHCTUTYTAa. NpaBuibHOE yCTaHOBJIEHME NOACYOHOCTUN KOHKPETHOro
rpa>k4aHCKOro aena onpeaesieHHoMy cyny ABnaseTcsa HeobxoaAnMbIM yCNOBUEM
peanusaumnu npasa Ha obpalleHne B Cya U rapaHTmnen becnpenaTCTBEHHOro AoCTyna K
rnpasocyguio.

Mpwn HapyweHun NpaBua NOACYAHOCTU CTPAAAT MHTEPECHI HE TOJIbKO OTAE/IbHbIX UL,
HO KU NpaBoCYyAns B LlesioM. Mexxay TeM, Kak Noka3bliBaeT NMPakKTuKa, CJI0OKMNBLUANACS
cuTyauma B chepe onpenesieHna NnoacyaAHOCTU FrpaXKgaHCKUX Aes1 OCTaBaseT XenaTb
Nyywero, MHorve ownbku, gonyckaemMble cynebHbIMM opraHamMmum rnpu paspeweHum
rpaXKgaHCKNX Aen, ABNATCA CheCcTBMEM HapyLleHns npasua 0 NoACYy4HOCTU. ITO
4acCTO NPMBOAMUT K HanpacHom 3aTpaTe 60/bLIOro KOMYeCcTBa BPEMEHN N CPEACTB Kak
cynebHbIMn opraHamm, Tak u amuamm, obpawatownMmcs B Cy 3a 3aLllnUTOomn
HapyLUIEHHOro Uan OCNOPEHHOr0 NpaBa NN OXPAaHAEMOro 3aKOHOM MHTepeca, 4To B
CBOIO o4epenb CyLWeCTBEHHO OrpaHMUYMBaET peasibHbI AOCTYN K npasocyauto. Nostomy,
4éTKOE pa3rpaHnYyeHne LPUCANKLMOHHbBIX MOJHOMOYMIA CYA0B 0bLLen opucankumu,
paccMaTpuBaoWMX rpakaaHCcKue gena no nepBon MHCTaHLUUN, MHBIMW C/I0BaMU
NoACYAHOCTU FpaXkKAaHCKUX OeN, UMeeT BakHOe 3Ha4vYeHume B peanm3aumm rnpasa.
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Tema oaHHOM KypcoBon paboThl - "MMoACYAHOCTb FpaXK4aHCKMX aen' - akTyasibHa B Uy
TOro, 4TO, BO-NepBbIX, OpraHbl rocyfapcTBa A0JKHbI 4eCTBOBATh B Npeaesnax
npenocTasBsieHHbIX UM MOJIHOMOYUA N HE BTOPraTbCA B KOMMETEHUMIO APYTrUX OPraHos,
BO-BTOPLIX, Lesib NoACYAHOCTU 3aKJ/i04aeTCa B YCKOPEHUU NMPon3BoACTBaA, SKOHOMUN
TpyAa Kak cyda, TakK U CTOPOH, B YMEHbLLUEHX pacxo0B Mo Nponu3sBonCcTBY,
CrMocobCTBYIOT KOHLEHTpauunm Bcero (pakTnyeckoro Mmatepuasna, Heobxoammoro ans
peLleHnsa CnopHbIX BOMPOCOB.

Llenb gaHHOM KypcoBon paboThbl - paCCMOTPETb TAaKOW MHCTUTYT FPa>KgaHCKO-
npoueccyasbHOro npasa Kak noacyaHOCTb FpaXXAaHCKMUX AeJl; paCCMOTPEeTb ero no
BUOAM M OXapaKTepu3oBaTb Ka>KAbl U3 HUX.

1. NMoHATUE NOACYAHOCTU rpa>kaaHCKUX aen.

B nuTepaType NpUHATO NOHMMaTb NoA NOACYOHOCTbIO pacnpeneneHne Bcex
noaBeAOMCTBEHHbIX CyAy AeNn MexXay cyaamu cynebHon cnctembl. TepMuH
«MOACYOHOCTb» NPUMEHSAETCH U B KOHTEKCTEe «NoACYAHOCTb CyAa» U «MoACyAHOCTb
rpa>kgaHCKOro nenas.

B nepBOM KOHTEKCTe noA NoACyAHOCTbIO MOHMMAETCS rnepeyeHb Aesl, KOTopble MOryT Mo
CYLLEeCcTBY paccMaTpMBaTbCSA B JaHHOM cyae. Bo BTOPOM KOHTEKCTe nof noacyaHOCTbIO
NMOHMMAaeTCs MoJsly4YeHne OTBeTa Ha BOMPOC: «B KAKOM MMEHHO 13 Cy40B NepBon
WHCTaHUMKN OO/KHO BbITb pacCMOTPeEHO aeno». Takum obpa3om, Nog TEPMUHOM
«MOACYAHOCTb» MOHUMAIOTCS ABa NPOTUBOMOJIOXKHbIX MO CBOEN CYyTN OTHOLLUEHUS:
OTHOLLUEeHMe cyaa K Aeny, KoTopoe OH pacCMaTpuBaeT B CUJy CBOEN KOMMNeTeHuun, n
OTHOLUEHME Aena K cyay, B KOTOPOM OHO A0J/IKHO BbITb pacCMOTPEHO.

pa>kgaHCKO-NpoueccyasibHOe 3aKOHOAATENbCTBO TEPMUH «NOACYAHOCTb» UCMNONb3YEeT B
ABYX 3Ha4eHunax. Bo-nepsbix, Nog poooBoN NOACYAHOCTHIO MOHMMAOTCA npenensbl
NOJIHOMOYUI Pa3JIMYHOro poda CyAoB (ParMoOHHbIX, rOPOoACKUuX, cybbekToB PO,
BepxoBHoro Cyna), B Ka4yecTBe Cy[0B NepBON MHCTaHLUMN. BO-BTOpPbIX, NO4 MECTHON
NoACYAHOCTbIO MOHMMaeTCsa onpeesieHne NoACyaHOCTM Cy[0B, COCTaBAAOLWMNX eguHoe
3BeHO cyaebHon cucTembl, Ha OCHOBe TeppuTopuasbHoro gesneHuns PO.

MoHsATME NoACyAHOCTM HEOHXOAMMO OT/INYATL OT MOHATUSA MNOABEAOMCTBEHHOCTW.
HopMbl 0 NoAcyAHOCTY onpenensitoT KOMNEeTEHLUNIO KOHKPETHbIX CYZ10B BHYTPU
cynebHom cncTtembl MO PAaCCMOTPEHMNIO U Pa3PELLEHNIO TOT0 UJIN MHOIO FPa)KAaHCKOro
nena. HopMmbl )Kxe 0 NoABeAOMCTBEHHOCTU pa3rpaHMYMBalOT KOMMETEHL MO Cy0B obuien



IOPUCAVNKLNN KaK € AMHON CUCTEMbI OT UHbIX CYA0B (apbuTparkHbiX, TPETENCKMKX), a
Tak>Xe APpYrux rocyaapcTBEeHHbIX OpraHoB 1 opraHusauninm, MMeLwmnx npaso
paccMaTpuBaTb U pa3pellaTb Te UK UHble BONPOCHI Npasa.

HopMbl 0 NOACYAHOCTU rpa)kKgaHCKUX gen B OCHOBHOM cogepxxaTtca B MK n AlK.
MoACyOoHOCTb rpakgaHCKMX Aen, OTHECEHHbIX K BeAeHUo obLmnx cyaoB, perynmpyeTcs
npasuaaMmu NoACyaAHOCTUN, yCTaHoBIeHHbIMU [TIK (cT. 23-33), KOTOpble pa3rpaHuYnBatoT
KOMMETEHUNIO Mexay cyaamm obuien lopncankumm.

Bn.1cT.47 KoHcTuTyumm P® 3akpenneHa obuias HopMma noacyaHoCcTn gen cynam. B
Hen roBOpuTCA, 4TO "HMKTO He MOXXeT ObITb IMLWEH NpaBa Ha paCCMOTPEHNE ero nena B
TOM cyfe n TeM cyaben, K NoACYOHOCTU KOTOPbIX OHO OTHEeCeHOo 3akoHOM". B
COOTBETCTBUWN C AaHHOW KOHCTUTYLIMOHHOW HOPMOW B HaCTOsLLLEE BPpEMS BbllLecTosWme
CyObl HE MMEIOT NpaBa NpU OTCYTCTBUM XO04aTanCTBa CTOPOH, UX NPOCLO 1 Npu Hann4ynm
BO3pa’keHns Kakon-mbo n3 CTOPOH (UCTua, OTBETYMKA, COYHAaCTHMKOB) U3biIMaTb Aesa
N3 HMKECTOoAWMX Cy00B U MPUHMMATb UX K CBOEMY NPOU3BOLACTBY.

Ba)kHenwWwwnin BONpocC, CTOALWMNN Nepen Cynben, NPUHMMAOLWNM pelleHne o Bo3byXxaeHunun
rpPa)k[laHCKOro aena, — BOMpPOC 0 NOACYAHOCTU, TO eCTb BONpoc 06 onpeaeneHunm
npenesioB KOMNeTeHUMN NaHHOIro CyAa No PACCMOTPEHUIO U pa3peLleHnio AaHHOTo
nena.

ObpalweHmne 3a cynebHom 3amnTon NPaB N NHTEPECOB BO3MOXXHO IMLLb B
COOTBETCTBYIOLLUMNIA MO NOACYAHOCTW CyA, T. €. B CYJl, KOMMETEHTHbIN PacCCMOTPETb U
pPa3peLlnTb TO UK UHOE rpakaaHckoe aeno. MNMpu onpeaeneHnn NoACYAHOCTU NMeeTCs
B BUAY KOMMeTeHUnsa cynebHbiXx OpraHoB Kak Cy40B MepBON MHCTAHLIWN.

CerogHsALWHAA cMcTeMa CyoB obLwen puconkKLumm CoOCTONT N3: MUPOBLIX CyOeun;
henepanbHbIX paiOHHbIX CyA0B; CynoB CybbekToB PD: BEpXOBHbIX CyA0B pecnybnuk,
KpaeBblX, 061aCTHbIX CyA0B, CYA0B ropoAoB hefepasibHOro 3Ha4YeHns, CynoB
aBTOHOMHOW 0651aCcTN, Cy0B @aBTOHOMHbIX OKPYIrOB; BOEHHbIX Cy0B Y
cneuymannsnpoBaHHbIX cynos; BepxosHoro Cyna Poccunckon ®epepauumu.

Ka>xObli N3 Cyj0B NepBON MHCTAHUMW BrpaBe pa3peLlaThb Wb Te rpa)KaaHCKue nena,
KOTOpPbl€ 3aKOHOM OTHECEHbI K ero KoOMNeTeHuun, T. €. NoACYAHbl eMy. MoACyAHOCTb
yCcTaHaBAMBaeT obbeM (Npenenbl) KOMNeTeHUUM TOro NN UHOMO Cya OTHOCUTESbHO
Kpyra rpa>k4aHCKux nesi, KoTopble OH MpaBOMOYeH PacCMOTPETb B Ka4yecTBe CyAa
NepBO NHCTAHLNMN.



PasrpaHn4eHne KoMNeTeHUUN MeXay CyJamm No PpacCCMOTPEHMIO U pa3peLleHunto
rPaXkAaHCKNX Aen rno nepBoi MHCTaHLWM OCYLLECTBASETCS, C OAHON CTOPOHLI, MO poay
(xapakTepy) Oen, noasexxalmx pa3peLleHmnto cyaamMn pas3IMyHOro ypoBHs, C Apyron - B
COOTBETCTBUM C TEPPUTOPUASIBHON LOPUCANKLMEN OAHOPOAHBIX CyA0B. M0 3TUM
OCHOBHbIM MpPM3HAKaM B NpoLECcCyanbHOM HayKe pa3nnyatoT ABa BUAA NOACYAHOCTU:
POLIOBYIO U TEPPUTOPUASIBHYIO.

B Teopum rpa>x4aHCKOro npoLeccyasbHOro rnpaea NoAcyAHOCTb onpeaenseTcs Kak
COBOKYMHOCTb MPAaBOBbIX HOPM, onpeaensiowas, Kako KOHKPETHO Cya A0JIKEH
paccMaTpuBaTb NOABEAOMCTBEHHOE €MY A€J10 KaK Cy[ NepBol MHCTaHUuK. OHa, B CBOIO
oyepenb, NogpasaensieTca Ha PoLoBYO U TeppuTopuasbHyo. Korga pevb naeT o
NOACYAHOCTU rpaXkKAaHCKUX e cy/laMm OlHOMMEHHOT 0 YPOBHS CyaebHON CUCTeMbI, TO
rOBOPSIT O POZIOBON MOACYAHOCTU, €CJIN XKE O pacrnpeneseHnn rpa)KAaHCKUX Oen Mexay
CyZlamMu 0HOIro 3B€Ha B 3aBUCUMOCTM OT TEPPUTOPUN, HA KOTOPOW (PDYHKLIMOHMPYET Cya,
- 0 TeppuUTOpMabHON NOACYAHOCTM.

3aKkpenneHne NHCTUTyTa noacyaHocTn B Obwen yactu MK n AMNK onoaHUTENbHO
rnoaTBep>X4aeT ero 0CHOBOMOJ1aratLy poJib B rpa)xa4aHCKOM Cy4onNpon3BoaCTBe.

OnpenennTb NOACYAHOCTb TOFO MM UHOMO FPaXKAAaHCKOro Aesia - 3Ha4YUT YCTAaHOBUTb
KOMMNETEHTHbIN, Hags1ieXawmnn cya rno gaHHoMy aeny.

OnpepeneHne Hagnexawero cyga, KoTopoMy noacyoHO KOHKpPEeTHOe rpakaaHckoe
neno, Heob6xoaAMMO Kak nuuy, obpallatowemMycs B Cyd, Tak U Cydbe Npu NPUHATUN
3aaBneHnd. Cyabsa npu peweHnn Bonpoca o Bo3byxxaeHnn npomssoncTBa no
rpa>ka4aHCKOMYy Aeny AOJIKEH NpoBepuTb cobnogeHne 3anHTepecoBaHHbIM JINLOM,
obpawatowmmca B cyq, npasua NoacyaHOCTUN, HapyLLUEHME KOTOPbIX BreYeT
BO3BpalLleHne NCKoBoro 3aasnaeHns (n. 2 4. 1 ct. 135 MK, n. 1 4. 1 cT. 129 ATIK).

eno, npnHATOE CyA0M K MPON3BOACTBY C HAapyLUEeHUEM npaBua NoacyaHoOCTH,
BbISIBJIEHHbIM B NpoLLecce pacCMOTPEHUS, NOANIEXMNT rnepegade B TOT Cyd, KOTOPOMY OHO
noacyaHo (n. 3 4.2 cT. 33 TTIK, n. 3 4. 2 cT. 39 AlK). 1

2. PopoBasa noacCcynHOCTbD.

MpumeTon NocsieaHero AecaTuaeTmnsa aBaseTcsa 3Ha4ynTenbHoe obHOBNEHME HOPM,
perynmpylowmnx poaoByo NOACYAHOCTb rpaKgaHCKUX aen cyaam obuien iopucankumm.
HoBoe conoep)xaHne OaHHOro BuAaa NOACYLHOCTWM onpenenseTca Kak npuHatmem MK PO



2002 r., TaK 1 HOBbIX (hefepasibHbIX KOHCTUTYLIMOHHbIX, UHbIX pefepasibHbIX 3aKOHOB
P®, cogepxalmx HOpMbl 0 NOACYAHOCTW.

PoooBas noacyaoHOCTb - OTHECeHWe aen K BeAeHMto Toro Wi MHOro 3BeHa Cyﬂ,e6HOIZ
CUCTEMBI B 3aBUCNMOCTUN OT B Oa MNPECTYINJIEHNA N XapaKTepa rpa>XaaHCKoro gena.

AHann3 HOpPM 0 MoACYAHOCTU MNO3BOJIAET 3aKJOYNTb, YTO PePOPMUPOBAHNE NHCTUTYTA
POAOBOW NOACYAHOCTM FPakAaHCKNX Aen cyaaM obLiein opucankumm npon3soLLsio 3a
cyer:

- OpraHm3aumMm MUPOBON IOCTULNN - POPMUNPOBAHNSA NMHCTUTYTA MUPOBBLIX CYAEN N
MosIBIEHNSA HOBOIO HM)XXHEr0 YPOBHSA (3BeHa) cynoB obuien opmcankumm - cynos
cybbekToB PO;

- BKJIIOYEHUS BOEHHbIX Cy40B B CMCTeMY cyaoB obuien opucankumm PO n onpepeneHuns
nx komneteHummn ®K3 o0 BOEHHbIX CyaaXx;

- onpeneneHnsa 6onee YeTKNUX rpaHUL, KOMNEeTeHUNN Cy40B BCEX YPOBHEN B Ka4yecTBe
cyna nepBov MHCTaHUUW;

- paclIMpeHns Kpyra rpakgaHckmux ges, nogsiexalinx paccCMOTPEHMIO MO NepBo
NHCTaHUUM BepxoBHbIM Cyaom P® 1 061aCTHLIMU U NPUPABHEHHBIMU K HAM CyAaMu;

- UCKJTOHEHNS BO3MOXXHOCTU MPUHSATUS BbILLECTOSLLNM CyIOM K PACCMOTPEHMIO Aena,
NOACYAHOIO HUXXECTOsILLIEMY Cyay.

PoooBas noacyoHOCTb onpegenseT, Cy[ Kakoro YpoBHSA A0JIKEH paccMoTpeTb crnop. B
HacTosLLee BpeMsa No4YTU BCA OCHOBHasA paboTa No HenocpeACTBEHHOMY OCYLLECTBEHUIO
npasocyaus B 061acTu rpakAaHCKNX e BbINOJIHAETCA PanloHHbIMU (FOPOACKUMM)
HapoaHbiMK cygamun; CornacHo MK, noasegoMcTBeHHbIe CyaM rpakaaHckme gesna no
nepBoOn MHCTaAHLUMM pacCMaTPUBAOTCA PaVlOHHBbIMU (FOPOLCKNMU) HAPOAHBIMU CyLaMU.
Nepepnaya Ha pacCMOTpPEHMEe HapOLHbIX CY0B OCHOBHOM MAaCChl NOABEAOMCTBEHHbIX
cynaM rpa>kgaHckux gen obecnedmsaeT Hambonee 6naronpuAaTHbIE YCNOBUSA 015 UX
pPacCMOTPEHUS, 3HAYNTESIbHO NOBbIWAET 3PPEKTUBHOCTb CyAebHOM 3almTbl 3aKOHHbIX
NnpaB N MHTEPECOB rpa)KgaH 1 pasInYyHbIX opraHnsaunin. HapoaHeln cyn Hanbonee
NpubAv>XeH K HacesIeHUo N opraHn3aunsaM, 3anHTepecoBaHHbIM B ObICTPOM 1
npaBunJIbHOM pa3pelleHnn gena, fyywe 3HaeT MeCTHble YyC/10BUs, pacnonaraetT bonee
LWIMPOKMMN BO3MOXKHOCTAMU AJ19 HENOCPeACTBEHHOI0 03HAKOMJIEHUSA C
obcTosaTeNnbCTBAMN KOHKPETHOrO Aesa 1, cnefoBaTesibHO, MOXKET pa3peLllnTb ero ¢
HanMeHbLMMIN 3aTpaTaMm y4aCTHUKaMM rnpouecca Cui, CpeacTB N BpeMeHN.



YT0 )Ke KacaeTCs BbIWEeCTOAWMX CYyA0B CeayLmnx 3BeHbEB CyaebHON CNCTEMBI:
BepxoBHbIX cynoB pecnybnunk B coctaBe Poccunckon degepauynm, 061aCTHbIX N K HUM
NMPUPaBHEHHbIX CYA0B, TO KPYr rpaKAaHCKMUX e, pacCMaTPUBAEMbIX MMM NO NMepBON
WHCTaHUWK, CpaBHUTENbHO HeBenuk. CornacHo MK, yka3aHHble Cyabl UMeloT npaBo
N3bATb N0boe rpakgaHckoe Aesio N3 panoHHOro (ropoackoro) HapoAHoOro cyaa,
HaxoOsLWEerocsi Ha TEPPUTOPMM COOTBETCTBYOLEN pecnybnnkmn, kpas, obnactu, ropoaa,
aBTOHOMHOW 061aCTW MM aBTOHOMHOIO OKpyra, U MPUHATbL ero K NpoM3BOACTBY B
KadecTBe cyaa nepBon MHCTaHUUN.

Ha npakTuke Ha3BaHHbIE CyAbl Yalle BCEro NpUHMMAOT K MPOn3BOACTBY 0C060 Ba)KHbIe
hena, umerwuwimne Wmnpokoe obLlecTBeHHOE 3HaYeHne; gena, He NoayymseLLIne
NMPaBWJIbHOIrO paspeLleHmns nocse NOBTOPHOro pacCMOTPEHMSA B HAPOAHOM cyae; aena,
rnepefaHHble HA X PpaCCMOTPEHME MO NMepPBON MHCTAHLKUWN MOCSIe OTMEHbI peLueHNI
HapoOHbIX Cy00B B Nopsake Han3opa; Aena, nepefaHHble Ha UX pacCMOTpeHMne
npeacepatensMm BblLLECTOALWMX CynoB no npasuiam MK, Hapsaay ¢ aTuMm B nocnenHee
BpeMSA NOABUJICA PAL HOBbIX KaTEropuin e, KotTopble NpsiMo OTHECEHbI K NOACYAHOCTH
Ha3BaHHbIX CyaoB. K nX 4ncny, B HaCTHOCTU, OTHOCATCS Aena o0 Npu3HaHMu 3abacToBKU
He3aKOHHOM, 0 NPU3HAaHUN NMPOTUBO3AKOHHON N 3anpeLleHnn 0eaTesbHOCTHU
obbegnHeHNN rpaxaaH, B TOM YNC/e NOIMTUYECKUX MapTUin, obLLeCTBEHHbIX
opraHu3aumin 1 MacCoBbIX OABMXXEHUIN, NOCAraoLWen Ha HauMoHalbHOe paBHOMNpaBue
rpakKaaH U HaCUIbCTBEHHOE HapylleHne eanHCTBaA TeppuTopun Poccmmnckon
depepaynn, gena o HapylweHnn npas n ceobopn rpa>kgaH B CBA3U C UX HALLMOHAIbHOWN
npuHagnexxHocTblo. BepxoBHbi Cya Poccunckon depepaunu, Kak cya nepson
WHCTaHUWK, pacCMaTpuMBaET oTAesbHble, Hanbonee Ba)KHble N CNOXKHbLIE Aena, KOTopble
MOryT 6bITb N3BbATbI UM U3 N06Oro cyna. Kak npaBuso, Takme gesa NpuHUMaKTCs K
NnPon3BOACTBY Kak Nno nHuumnatmee lMNMpencenatens BepxosHoro Cyaga nnum ero
3aMecTuTesien, Tak U No NHNUMaTuUBeE Cy0B, pacCMaTpMBalOLWMX Aena B KaCcCalMOHHOM
UM Hag3o0pHOM nopsake. Kpome Toro, HenocpencrteseHHo B BepxosHoMm Cyne MoryT
paccMaTpuUBaTbLCSA: KaTeropusa ges o npu3HaHUM HE3aKOHHON AeATeNIbHOCTH
obbeanHeHN rpa><gaH B C/ly4asaXx, Korga nx NpoTUBO3aKOHHAs AeATEeNbHOCTb
pPacnpoCTPaHAETCA Ha TeEPPUTOPUN Pa3/INYHbIX pecnybnmk nnm 3aTparmBaeT
MexxpecnybnnkaHckue cornalleHmns; gena o 3anpeweHnn eaTenbHOCT NpodCco308,
nx obbeanmHeHNn, Korga nx OesaTesnbHOCTb NPOTMBOPEYUT KOHCTUTYLUN.

PaccMoTpeHue rpaxgaHcKkmux aen BepxoBHbIMK cynamun pecrnybsmnk B cocTase
Poccunmnckon ®epepaunn, o6nacTHbIMU U MPUPABHEHHBIMU K HUM CyZlaMU, a TakKxXxe
CynebHon konnerven no rpaxgaHckmm genam BepxosHoro Cyna Poccmnmnckon
depepaunm nMeeT BaXKHOE 3HAYeHMe 15 HanpaBaeHusa cynebHom npakTuku. Y4mTbeiBas



370, NneHym BepxosHoro Cyna Poccnnckon ®epepaunm He pa3 obpalltan BHMMaHue
YKa3aHHbIX Cy40OB Ha HeE0HBX0AMMOCTb Yalle NPMHUMaTb K MPOU3BOACTBY MO MepBom
WHCTaHUMKM Hanbonee Ba)KHbIE N CJIOXKHbIE FrpaXKgaHCKue gena (Tpynosble, XUULLHbIE,
n3obpetaTtenbckue).

Obuiee Npasno po4oBOV NOACYAHOCTN COCTOUT B TOM, Y4TO B0/IbLUMHCTBO Fpa>KAaHCKNX
0es paccMaTpuUBaEeTCs N pa3pellaeTcs panoHHbIMUK (FOpPoACKMMK) CcyaaMu, 3a
NCKJIIO4EHUEM fesl, OTHECEHHbIX Pa3/INYHbIMM 3aKOHO4ATE/IbHbIMU aKTaMN K
noacynoHocTu cynoB cybbekToB ®eapepaunn n BepxosHoro Cyaa Poccunckon
Qepepauunn.

Onpepenaa ponoosByto NOACYAHOCTb Aena, CyAbl A0J/KHbI NCXOAUTb U3 TOrO, 4TO B
COOTBETCTBUK CO CT. 47 KOHCTUTYUUN PO «...HNKTO HE MOXET BbITb SINLLEH NpaBa Ha
paccMoTpeHue ero gesa B TOM cyfe U TeM Cyaben, K NOACYAHOCTN KOTOPbIX OHO
OTHECEHO 3aKOHOM».

OnpepensieTcs poAosas NOACYAHOCTb MO poay CaMoro Aesa U 3aBUCKT OT ero
MaTepurasibHO-NPABOBOW XapaKTEPUCTUKIN (KaKOB XapaKTep Aena, KTO CTOPOHbI). OHa
MOXXET MHOrla 3aBUCEeTb U OT LIEHbI UCKa. 2

3. TeppuTOopManbHasa NOACYAHOCTb U ee BUAbI.

HopMbl, ycTaHaBAMBaLWMe TEPPUTOPUANIBHYIO (MECTHYI0) MOACYOHOCTb, MO3BONASAOT
pacnpenensTb rpa>kgaHckme gena Mmexay ogHOPOAHbIMU CyLaMnM OL4HOMO U TOro Xe
3BeHa cyaebHon cuctemsl. MoacyaHOCTb Aesa 3aBUCUT OT aAAMUHUCTPATUBHOMN
TEPPUTOPUN, Ha KOTOPON AENCTBYET AAaHHbIN Cya.

TeppuTopranbHas (MecTHas) NoACYAHOCTb OTBEYAET Ha BOMPOC O TOM, B KAKOM U3
MHOFOYMNC/IEHHbIX CYy40OB OOHOIO U TOro »X€e 3BeHa CyaebHoN cucTeMbl MOXKET BbIThb
PacCMOTPEHO MO CYLLLEeCTBY KOHKPETHOE rpa)kAaHCKoe Aeno.

Mo obwemy npasunay, NoACYyAHOCTb FPa)KAaHCKOro Aesa onpenensercs MecToMm
HaxoxXaeHusa oTeeT4umKka. CornacHo MK ¢T.28, UCK K rpakgaHaMm npeabsaBisgeTcsa B cyge
Mo MecCcTy XXUTesIbCTBa OTBEeTYMKA. MeCTO XUTesibCTBa OTBETYMKA ornpenenseTrcs Ha
MOMEHT rnpenbsaBsieHns ncka. NoaTomy nocnenyroulas nepeMeHa MM MecTa XUTesibCTBa
He MeHseT NoACYOHOCTU aena.

MoocyaoHOCTb e, B KOTOPbIX OTBETHYMKAMU ABAAIOTCS lopnanyeckue nmua,
onpependaeTcd MeCToM HaxoXageHnsa nx opraHa (,D,I/IpeKLI,I/IFI, yrpasJsieHune, I'IpaBJ'IeHI/Ie).



Ecnum Xxe npeabaBUTb UCK MO MECTY HAaxOXXAEeHUs opraHa lpuanyeckoro anua
HEBO3MO>XHO (HanpuMep, B CJly4ae peopraHm3aunm npeanpuaTmns- oTBETYMKa No Aeny),
OH MOXXeT BbITb 3asBJIEH B Cy4 MO MECTY Hax0XAEeHUs UMyLLeCTBa IOpUANYECKOro nua.
MecTo HaxoXXAeHMSA OTBETHYNKA, KaK NMpaBuo, yKasbliBaeTcs NCTLOM. Ecnm mecTo
XKNUTENbCTBA OTBETYMKA UCTLY HEN3BECTHO, UCK MO YCMOTPEHUIO NCTLUA MOXXET ObiTb
npenbsB/IEH MO MECTY HaX0XKAEHUS UMYLLLIEeCTBa OTBETYMKA nmbo No nocneaHemy
N3BECTHOMY MeCTy ero XutenbCcTBa. Bo nsbexaHme 3noynotpebneHmnin Co CTOPOHbI
NCTUOB CyA B Ka)XA0OM NMoAobHOM cnyyYae A0JIXKEH NMPOBEPUTb, MPUHUMANCh JIN NUCTLOM
Mepbl K YCTAaHOBJIEHUIO MeCTa XXUTesIbCTBa OTBETHYUKA, U, €CZIN TaKUX Mep He
NPUHUMANOCh, NOBGYANTL UCTUA K UX MPUHATUIO. AHaIOrMYHOE NpaBuIo AEeNCTBYET N B
cnyyasx, Korga Uck npenbsaBnsaeTcs K OTBETYMKY, HE MMeLeEMY B POCCUNCKOM
denepaunmn mecTta xutenbctea. ckm K nnyam, otbbiBatoWwmMM HakasaHne nmbo
coaepXXawmmcs B BOCMNTATENbHO-TPYA0BOM UM Ne4ebHOo-Tpy40BOM NpoduiakTopun,
NpeabsaBAATCA N0 NOC/IeAHEMY MECTY UX XXUTEeNbCTBA, a €CJIN OHO HEU3BECTHO - NO
MEeCTy Hax0XXAEeHMS UMYLLEeCTBa OTBeTYNKA. B oTamyme ot 3Toro, gena no nckam,
npeabsABAEHHbIM K JINLAM, YCJIOBHO OCY>XXAEHHbIM K SinweHunto ceoboabl ¢ 06s13aTesibHbIM
npuBieYyeHneM K Tpyay 1mbo ycnoBHO 0CBOBOXKAEHHbLIM N3 MECT nLlieHns cBoboabl €
ob6s13aTeNbHbIM NPUBJIEYEHNEM K TPYAY, PacCCMaTPMUBAOTCA CydaMun Mo MecTy ux
XXNTeNbCTBa BO BPeMs BbINMOJIHEHUS paboThl.

Pa’k4aHCKMM MpoLeccyasibHbIM 3aKOHO4ATEeIbCTBOM MpeayCMOTPEHbI NATh BUAOB
TeppuTOopUasibHON NoACYAHOCTU: obllee NpaBMiIoO TEPPUTOPUAIBHON NOACYAHOCTH,
anbTepHaTMBHas, UCKAOYMTENIbHAs, AOrOBOPHAs 1 NOACYAHOCTb MO CBSA3W Aen.

ObLee NpaBuIO TeppUTopUasbHON MNOACYAHOCTU (0OWwana TeppuTopmnaibHas
NOACYAHOCTb) 3aKpersieHo B cT. 28 ITIK. CornacHo 3ToMy npaBuly UCK NpeabsaBasieTcs
B CY[Z N0 MeCTYy XUTeNbCTBa OTBEeTYMKa. VICK K opraHm3auumn npeobsasniseTca no MecTy
HaxoXXAeHUsa opraHm3saumnn. B cooTBeTCTBMU C NMPaBUJIOM TEPPUTOPUAIILHON
noACyOoHOCTU MPOUCXOOUT onpenesieHne KOHKPEeTHOro cya, B KOTopbIn cnepyeT
obpawaTbCca C UICKOM (3aaBneHneM). B HopMe 3a50>XeH NpuHUUN nHTepeca, a UMeHHO:
MU0, 3anMHTepecoBaHHOEe B 3alluTe CBOero rnpasa, npeobasnseT UCK B TOM cyfe, Ha
TEPPUTOPUN IOPUCAUNKLUN KOTOPOro HAXOANTCA OTBETYUK. [pn NnpeabsaBNeHNn Ucka K
rpa>kgaHnHy cyn onpenensaertcsd MecToM XUTesibCTBa OTBeTYMKaA. B cT. 27 KOHCTUTYyuUumn
P® roBopunTCs, 4TO KaXXAbl, KTO 3aKOHHO HaXoAUTCA Ha TeppuTtopun PP, nmeeT npaBo
cBobOAHO NepenBuUraThbCs, BblbMpaTbh MecTo NpebbiBaHNs U XutenbctBa. CornacHo
KoHCcTuTyuumn PO pasgensaoTcsa ABa NoHATUA: a) mecTo npebbiBaHusa n 6) mecto
XXNTENbCTBA.



B 3akoHe PO "O npase rpakgaH Poccumnckon depepaunm Ha ceoboay nepenBuxeHus,
BbibOp MecTa npebbiBaHNS 1 XUTeNbCTBa B npegenax Poccnnckon depgepaunn” ot 25
noHa 1993 r. Tak)Xe coaep)XaTcs 3TU ABa lopuanYecknx noHaTna. Mectom npebbiBaHUSA
Ha3blBaeTCAa TO MeCTO, rae rpakgaHmH HaxoouTCcsa BpeMeHHO, Torga Kak B 4. 1 cT. 20 MK
P® 3anncaHo, 4TO MeCTOM XXUTeNbCTBa NPU3HAEeTCa TO MeCTo, rae rpaxaaHuH
MOCTOAHHO NJIN MPEenMYyLLEeCTBEHHO MNpoXXmneBaeT. MeCTOM XuUTtenbCTBa
HEeCOBEPLUEHHONIETHUX, HEe AOCTUrwmnx 14 net, nam rpa>kgaH, HaxXo4sLWMXCs Nog onexkomn,
NMPU3HaeTCa MeCTO XXUTeNIbCTBa UX 3aKOHHbLIX NMpeacTaBuTenen - poamtenen,
YCbIHOBUTENEN NN OMNEKYHOB.

B HacToswee BpeM4a rpakgaHe MOryT UMeTb He O4HY, @ HECKOJIbKO KBAapTUP Ha npase
cobCcTBEHHOCTU UM AOMOB. B 4. 2 cT. 213 TK P® roBopuTCS, 4TO KOJIMYECTBO 1"
CTOUMOCTb MMYLLLECTBA, HaxoasLWwerocs B COOCTBEHHOCTU Frpa)KaaH 1 PNONYecKnx nu,
He OrpaHM4YMBalOTCA, MO3TOMY ONpenesinTb UX NOCTOAHHOE UJIN NMPeNMyLLeCTBEHHOe
MeCTO XuTtenbCcTBa b6biBaeT nHoraa TpyaHo. CyaebHas npakTuUKa Npu peLleHnmn 3Toro
BOMpPOCa UCXOAUT U3 MOJZIOXKEHUW O PErnCcTPaUNoOHHOM y4yeTe rpa><aaH, BBeAeHHOM
BMECTO NMPonncKkn. NICK K rpa>kaaHuHy npeabsasBnseTcd B TOM cyae, rge nposeaeH
perncTpaunoHHbIN y4eT rpa>kaaHunHa. Nocnepyouwas nocne npeabaBsieHns ncka
rnepeMeHa OTBETHYMKOM MeCTa XUTesIbCTBa HE MeHSAeT NepBOHavasibHOW NOACYAHOCTH
hena. YCTaHOBJ/IeHMe MeCTa XUTeNibCTBa Cy40M He NMPOoBOAUTCHA, 3a UCKJIIOYEHNEM
cnyyaeB po3biCKka oTBeTYMKa (cT. 120 IMK). B n. 2 4. 2 ¢T. 131 I'TIK roBopuTCS, 4TO
ncteu o0653aH B NICKOBOM 3asB/IEHUN YKa3aTb MECTO XUTEeNbCTBA OTBETHYMKA.

He siBnsieTca MecToM XuTenbCcTBa NpebbiBaHMe rpakaaH B C/IeACTBEHHOM MU30a9Tope
Unn B MecTax oTbbIBaHMSA HakasaHus. Ickn nuuam, otbbiBatloWwmMM Haka3aHne nmbo
HaXoAAWNMCS B CNeACTBEHHbIX N30/19TOpax, MPeabsaBAATCS N0 nocaeaHemMy
N3BECTHOMY MEeCTY XUTesnbCTBa. ICKM K opraHnsaumsam npeabsaBnsatoTcs no obwemy
npaBuay No MECTY HaxXxOoXXAEHUNSA OpraHm3aumn. MecTo Haxo)X4eHNs OpraHmn3aymu
onpenensieTcss MECTOM rocylapCTBEHHOW perncTpaunm, eciam B COOTBETCTBUM C 3aKOHOM
B yYpeanTeNbHbIX JOKYMEHTAX HE YCTAHOBJIEHO MHOE.

AnbTepHaTMBHasa NOACYOHOCTb (MOACYAHOCTbL) No BbIOOPY NCTUaA (3a9BUTENS) O3HAYaeT,
4TO Oesi0 NOACYAHO He TOJIbKO Cyay Mo MeCTy HaxoXAeHUsA OTBEeTHYMKA, HO U ApYyromy
cyny, YKasaHHOMY B 3akoHe. CorslacHO 3aKOHY, Korga Aesio nogCcyaHoO HECKOJIbKUM
cydaM O4HOro YpoBHS, BbIOOp cyfa O1a pacCMOTPEHUS U pa3pelleHns aena
npuHagnexunT nctuy (3assntento) (ct. 29 INK POD).

CMbIC/ NMpaBu afibTePHATUBHOM NOACYAHOCTM COCTOUT B TOM, 4TOObI CO3aaThb
NOMNONIHUTENbHble 6naronpuaTHbIE NPaBOBbIE FAPAHTUKW A5 CTOPOHbI, HY>XXAAOLWENcs B



cynebHon 3amnTe HapyLLEeHHOro Ui ocnaprMBaeMoro rnpaea, B Bblbope cyaa. B
npaBuiax anbTepHaTMBHON NOACYAHOCTM YHYNTbIBAOTCS 0Ccobble 06CTOATENLCTBA,
CBsI3aHHbIE C MOBbILEHHOW OXPaHOW NpaB U MHTEPECOB NNL, HY>XOAKLWMNXCS B CyaebHON
3awmTe.

HopmMbl 06 anbTepHaTUBHOW NOACYAHOCTUN HE NoasiexxaT paclnpuTesnibHOMY TOJIKOBaAHUIO
N npuMmeHeHuto. Cyabs He MMeeT npaBa 0TKa3bliBaTb UCTLY B MPUMEHEHUN MPaBUJI
aNlbTepHaTMBHOM NMNOACYOHOCTU U NepeagpecoBbiBaTh UCTLA (3aA9BUTENS) B APYron cya,
CCblN1asiCb Ha BO3MOXXHOCTb PAaCCMOTPEHNA OeNna 1 B Apyrom cyae.

B npoueccyanbHOM 3aKOHe yCTaHOBJIEHbI C/lydaun onpeneneHns Mecta pacCMoTpeHus
nena no Bbibopy nuctua (cT. 29 'K PD).

B cooTBeTCTBMU C O6LLMMKN NpaBUIaMU TEPPUTOPMANLHON NOACY AHOCTU UCK
npenbsABAAETCS NO MECTY HaxX0XXOeHUs oTBeTYMKa. OQHaKo B TeX ClyYanx, Korga MecTo
XKUTEeNbCTBa OTBETYMKA HEU3BECTHO, UCK MOXET ObITb MpeabsaBAEeH Mo MecTy
HaX0XXOEHWS ero nMyLLecTBa Uan Mo nociegHeMy U3BECTHOMY MeCTy ero XXuUTenbCTBa.

NCcK K opraHn3aunm MoxxeT ObITb npeabsdaB/IEH TaKXeE Mo MeCTy HaxoXXOeHn4d ee
nMmyLuiecTtBa.

NcK K opraHm3auum, BblTEKAOLWNA U3 AEATEIbHOCTU ee (pI/IJ'II/IaJ'Ia nin
npenocrtaBunTeNbCTBa, MOXKeET ObITb npegbdaBJieH TakK>XXe No MeCTy HaxoXXAeHus (pvlnvlana
nnn npencCtaBuUTesIbCTBA.

NIcKn 0 B3bICKAQHUW aJIMMEHTOB 1 06 YCTaHOBJIEHUN OTLOBCTBA MOy T ObITh NpeabsaBeHbl
NCTLUOM TaK>Xe Mo MecTy ero XXuTenbcTBa. /ickn o Bo3MelleHun Bpena, NpuYnHEeHHOoro
YyBEYbEM WJIN NHbLIM MOBPEXAEHNEM 3[10POBbS, @ TaK)XXEe CMepPTblo KOPMUJIbLLA, MOTYT
npenbABAATLCA UCTLOM MO MECTy ero XXUTeNbCTBa UK No MecTy NMpUYnHeHus Bpeaa.
Ickn 0 Bo3MeLLeHN YObITKOB, MPUYNHEHHbBIX CTOJIKHOBEHUEM CY[I0B, @ TakXe 0
B3bICKaHWUN BO3HArpaXkaeHns 3a oka3aHue rnomoLmM 1 cnaceHne Ha Mope MoryT
NPeabABNATLCA TAKXKE MO MECTY HAaX0XXOEHUS CyiHa OTBETHYUKA UM MopTa NPUNUCKK
cyaHa.

Ncku, BbiITekatowme n3 O4OroBopoB, B KOTOPbIX YKa3aHO MeCTO NCMNOJIHEHNA, MOT'YyT ObITb
npenbsdaBjieHbl TakKXXe No MeCcTy UCMNOJIHEHNA OOroBopa.

Nckn o pacTopxeHnn 6paka MoryT ObiTb NpenbsaB/eHbl N0 MECTY XUTeNbCTBa UCTLA
Tak)Xe B C/lyyae, Korga npuv HeM HaxoOAaTCSH HECOBEPLUEHHONeTHNE AeTN WK Koraa no
COCTOSIHMIO 30POBbS Bble3[ NCTLA K MECTY XXUTeNbCTBA OTBETYNKA NpeaAcTaBaseTcs



Onsa Hero 3aTpyaHnTe/lbHbIM.

NIcKn 0 BOCCTaAaHOBNIEHNW TPYAOBbIX, MEHCUOHHbIX U XXWULLHbIX MpaB, BO3BpaTe
nMmyuwiectsa mnanm ero CTomMmoCTun, CBA3aHHblIE C BO3MeELLeHneM y6bITKOB, MPUYNHEHHDbIX
rpaxxgaHMHy HeE3aKOHHbIM OCYy)XAEHNEM, HE3aKOHHbLIM MpMBAE4HEHNEM K yFOJ'IOBHOVI
OTBEeTCTBEHHOCTWN, HE3AKOHHbIM NMpnMMeHeHNeM B KadeCTBe Mepbl npece4eHnA
3aKo4YeHnA non CTpaxy, noarmimckm o HeBblesae NMBo HE3aKOHHbIM HaNIOXKEHUNEM
AAMNHNCTPATMNBHOIO B3bICKaHNA B BUAe apecCTa, MOryT npenobaBidTbCA TaKXXe Nno MeCcTy
XNtTenbCtBa NCTUaA.

Nckn o 3awmTe npas r|0Tpe6|/|Tene|7| MOryT ObITb npeabaB/i€HblI TaK>XXe Mo MeCTy
XUTenbCcTBa UcTua nmbo no MeCTY 3aKJ/Ilo4eHnA NJinm NCrNoJiIHeEHNA OOroBopa.

Nckn o Bo3MeleHumn y6bITKOB, MPNYNHEHHbLIX CTOJIKHOBEHNEM CYN0B, B3bICKaHUN
BO3HarpaxangeHmsa 3a oKasaHne rnomMmoLinm n crnaceHme Ha Mmope MOoryT npeabaBJiaTbCA
TaK>Xe B Cy[ No MeCTy HaxXoXXAOeHnA CyaHa OTBETHNKa NN NopTa NMPUNnnMCcKn CcyaHa.

llena, BO3HUKAlOLWINE N3 MOPCKUX TpeboBaHWUIA, 0 BbiNslaTe 3apaboTHOM NiaThl U APYyrunx
CYMM, NPUYMNTAOLNXCS YJIeHaM 3KMMNaxXka CyaHa, B TOM 4YMcie pacxonoB Ha
pernaTpuaLnio 1 B3HOCOB MO COLMaNbHOMY CTPAxXOBaHMIO, @ TakXKe 0 BO3MeLLleHUn Bpeaa,
NPUYNHEHHOI 0 XXN3HWN U 300POBbLI0 FPaXKAaHWHa Ha Cylle UK Ha Bode B CBA3U C
3KCMnJlyaTauunen cyJiHa, pacCMaTPUBAOTCSA U pa3peLlatoTcs cygamu no npaBuiam
anbTepHaTMBHOW NOACYAHOCTU. 3

NcknodnTenbHaa NnoaCcyaHOCTb Ha3blBaeTCA Tak MOTOMY, YTO yCTaHaB/IMBaeMble €l
npasuia UCKJOYAOT MPUMEHeHe OPYrX BULOB TEPPUTOPUASIbHON NOACYAHOCTHN, B
YaCTHOCTW, obLien TeppuTopUasbHON, albTEPHATMBHOW, AOTOBOPHON N MO CBA3MU
TpeboBaHun (gen). Mo onpefeneHHbIM KaTeropusam rpa>KjaHCKMx e, ykasaHHbIM B
3akoHe (cT. 30 I'MK), Bbibop cyna He 3aBUCUT OT BOJIM UCTLA, @ TOYHO NpegonpeneneH B
3aKoHe. lNpeabsaB/ieHNe NCKOB MO NepeyuncsieHHbIM B 3aKOHe AesiaM B Apyrue cynbl,
KpOMe yKa3aHHbIX, UCKJIl0YaeTCs.

Nckn o NnpaBax Ha 3eMeibHble y4acTKU, 34aHUS, NOMELLEHMNS, COOPY)XEHUS, Apyrme
06beKTbI, MPOYHO CBA3AHHbIE C 3eMiei (HeABUMXKMMOe nmyLecTso), 06 ocsoboxxgeHun
nMyLLecTBa OT apecTa NPeabABASAIOTCA MO MEeCTY HaX0XXAEHUSA 3TUX 06 BEKTOB UK
apecTOBaHHOro nmyuiecTsa. icku kpegnTopos HacnepgopaTens, npeabsasisemMblie 40
NPUHATUA HacnenCcTBa HacnegHMKaMK, MOACYOHbI CyAy MO MeCTy OTKPbITUS HacneacTBa.
Nckn K nepeBoO34nKamMm, BbiTEKAOLLLME U3 AOTOBOPOB MEPEBO3KM FPYy30B, MACCaXKMPOB NN
baraxka, NpeabABAATCA N0 MECTY HAaXO0XXAEHNS NepeBo34mMKa, K KoTopomy bbina
npeabsaBsieHa NpPeTeH3ns.



HopMbl 06 nckno4YnTensHOM NOACYAHOCTN Pa3yMHbl U HanpasJsieHbl Ha obecnevyeHune B
MaKCUManbHON cTeneHn 61aronpuATHbLIX YCI0BUIN A9 CBOEBPEMEHHOI0 U MPaBUJIbHOIO
paccMOTpeHUs Aen, Ha3BaHHbIX B JaHHOW CTaTbe, MOCKOJIbKY obnieryaeTcs Kak
cobnpaHue nokasaTenbCTB NO Aesy, Tak U pelleHne pyrux BONpocos npouecca. Tak,
OOKYMEHTbI, Kacalwmecs CTPOEHUN, HaXo4aTCsa B BI0Op0 TEXHNYECKOW MHBEHTapu3aunm
(BTWN) no mecTy HaxoXXAEHNSA CTPOEHUS, OOKa3aTeNbCTBa, Kacalowmecs 3eMesibHbIX
YHaCTKOB, TaK>XXe HaXo4aTCA B YYpeXAeHUAX MeCTHOM aAMUHUCTPpaLUN panoHa
neaTesibHOCTU cyha.

HopMbl 06 NCKAOYNTENBHOW MOACYAHOCTU HamnpaBJ/ieHbl U Ha To, YTobbl obecnevynTb
peannsaunto BLIHECEHHOMO Mo Aeny cyaebHoro peweHns Tem CyaoMm, rae HaxoaumTcs
006BbEKT crnopa, NPoOBEeCcTU perucTpauuio, HanpumMmep, HeABMKMMOCTM B TOM palioHe, rae
BbIHECEHO pelleHue.

NMpasuno NCKIOYNTENIbHOWN noaocyaHoCTn no HacneaCcTteBeHHbIM AenaM npuMmeH[aeTCcA
TOorga, Korga NCK KpegmntTopoMm ymMepLuero Jnua npegbdasiideTcqa K HacileaHnKaM B
TeyeHune wectm MecsdaueB rnocsie oTKpbliTA HacneacTBa, T.e. 40 BpeMeHW BCTYMNJEHNA B
npaBa Hac/1eaoBaHWA.

Ecnn xxe uck npeabaBaseTcs rnocse nojyvyeHnsa HacneacTBa, TO AENCTBYOT obume
npaBusia TeEPPUTOPMAIbLHON NOACYQHOCTU, T.€. UCK MPeabABASETCA He MO MeCTy
HaX0XXOEHNS HAaCNeACTBEHHOINO NMYLLLECTBA NI OCHOBHOW €ro 4acTu, a No MecTy
XKUTeNbCTBa OTBETYMKA. [laHHbIE NpaBuia NIOrMYHbl, Tak Kak Hace4CTBEHHOE
NMYLLLECTBO MOXKET ObITb MOAENEHO MO YAaCTAM, MPUHATO OAHMM HAC/eQHUKOM, @ APYrUM
BbIMJla4yeHa KOMMNeHCcaLunsa 3a oo 1 T.4. [ecTBue npaBusia NCKIOYNTENbHON
noaCcyAHOCTM Nocsie NPUHATUS HacnenCcTBa TepsaeT CMbIC.

[loroBopHas NoACYAHOCTb O3HA4YaeT, YTO CTOPOHbI MO CorjlalleHnto mexay cobon MoryT
N3MEHSATb TEPPUTOPMANbHYO NOACYAHOCTb A1 AAaHHOro gena.

B cooTBeTCTBUN C NPUHLMNMNOM ANCMO3UTUBHOCTU FPa>KAaHCKOro rnpoLecca CTOPOHbI
BMpaBe caMu onpefennTb Cyl, KOTOpOMy noacyaHo neso. OgHako OHU MOTyT U3SMEHUTb
TONIbKO OBa BMAA TeppuUTopuasibHON noacyaHocTu: obuyto (cT. 28 I'MK) n
anbTepHaTUBHYIO (cT. 29 IMIK). UcknovnTenbHasa NoaCcyaHOCTb, Kak U poaoBas, He
MOXKeT onpefenaTbCa corsaweHnemM CTOPOH. 3T BUAbI NOACYAHOCTU UMET
onpenensieMbll 3aKOHOM persiaMeHT.

CTOpoHaM NpenoCcTaB/sSeTCS BO3MOXXHOCTb ONpenesieHHOro MaHeBpa B MHTepecax mbo
nctua, nmbo oteeTymka. CornawieHue o NoACYAHOCTN MOXXET BKAKOYATHLCA B BUAE
OTAENbHOr0 NOJIOXKEHUSA TPaXKAaHCKO-NPABOBOro A0roBopa (KOHTPaKTa), 3aKJII0YEHHOT 0



MeXOy CTOpOHaMN 1 siBAsAtOLLLErocst 06 bekToM paccMoTpeHus cyaa. CTopoHbl MOryT
06MeHSTbCS TakXKe NUCbMaMu, TenerpaMmMmaMm, UHbIMM pUKCMpyeMbiMn cnocobamm
nepegadn MHOOpPMaLMN 1 onpeaennTb TeppUTopmasnbHyo NoacyaHocTb. CornalweHme
CTOPOH 0 NOACYAHOCTU MOXET ObITb BblIPa)XeHO N B XoJ4aTalcTBax, 3aaBiSeMbIX Nepes
CcynoM, 0 nepegave gena, Hanpmmep, No MecTy XXUTeNbCTBa UCTLUA.

JloroBopHas NOACYAHOCTb CO3aeT MHOIO MPenMyLLLeCTB /19 CTOPOH, AOMOJIHUTESIbHbIE
ynobcTBa, NOCKOJIbKY 3aKOHOM NMpeayCcMOTPEHO X NpaBo caMuUM n3bunpaTtb Hanbonee
yOOOHbIV B TEPPUTOPMASILHOM OTHOLLUEHUN Cy .

3akJIlo4eHHOe corJialleHune o NoAcyAHOCTU B paBHOW Mepe 06a3aTesibHO A1 CTOPOH.
i3meHeHune yCnoBuiA 4oroBopa 0AHON U3 CTOPOH He NOoMycKaeTcs. 3aKoH He
npeaycMaTPUBAET NpaBa CTOPOHbI B 0JJHOCTOPOHHEM MOPSAAKE U3MEHUTb YCJI0BUS
[l0roBopa 0 NoACYAHOCTMW.

[MoocyoHOCTb HECKOJIbKUX CBA3AHHbIX Mexay cobon nen nmeeT MecTo B TOM cny4yae,
Kora Mexxay HMMm cyuwecTByeT TaKaA 06beKkTMBHaN CBA3b, KOTOpas rno3sosideT
pacCcMOTpPEeTb BCe 3adaBJ/IEHHbIE Tpe6OBaHVIF| B OAHOM ripouecce.

CylwiecTBoBaHMe 3TOro Buaa NoAcygHOCTU Mo cBA3m TpeboBaHmMin 0bycnoBsieHo
HeobX0AMMOCTbLIO CBOEBPEMEHHOIO U MPaBUJIbHOIO PacCMOTPEHUSA B OOHOM gere
HeCKOJ/IbKUX TpeboBaHMW, 3aA9B/IEHHbIX K Pa3/IM4HbIM OTBETYMKaM. Bce 3aaBnsemble
TpeboBaHMA B 3TOM C/ly4ae BbITEKAOT U3 O4HOr0 NPaBOBOro OCHOBaHUA. Hanpumep, Uck
MOXXeT bbITb NpeabsB/AEH K NLUAM, COBMECTHO npuyinHusLnmM Bpeq (ct. 1080 MK PO).

CornacHo npaswuiam NoACYAHOCTU NO CBA3WN AeN UCTLY NMPUHaALNEeXNT npaso
npeabsaBieHUs UCKa B Cy NO MeCTY XUTesIbCTBa O4HOIM0 U3 OTBETYMKOB nbo
HECKOJIbKMX OTBEeTYMKOB. [MpaBo BbIbopa cyna no CBSA3M UCKOBbLIX TpeboBaHUi
NPUHAONEXNT NCTLY.

MoacyaHOCTb MO CBSA3M UCKOBbLIX TpeboBaHMIM OT/IMYAETCA OT a/ibTEPHATUBHOW TEM, 4YTO
npuv NPUMEHEHNN anbTEPHATUBHOM NOACYAHOCTN MPONUCXOANT BbIOOP CTOPOHOW Cyaa
nmbo Mo MecTy XUTeNbCTBa, HaxoXAeHnsa nctua, 1mbo oTeeTHunka. NMpu NoaCcyaHOCTM No
CBsA3M oen Bblbop cyda NpPoOUCXoanT TONIbKO MO NMPU3HaKy MecTa XUTesbCTBa,
HaxXoXXAeHNsa OoTBEeTHYMKa (OTBETHMKOB).

NckoBblie TpeboBaHUS MOryT NpenbsaBAATLECA OOHOBPEMEHHO K HECKOJIbKMM
OopraHm3aumsam n rpakgaHam-npeanpuHUMaTensaMm. 3To MOXKET MMEeTb MecTo, Hanpumep,
NPW NCMNOJIb30BaHUM TOBAaPHbIX 3HAKOB MU (HUPMEHHOIr0 HaMMEHOBAHMS B NpoLiecce
npeanpuHUMaTeNIbCKON AeAaTeNbHOCTU. IcTey nMeeT nNpaBo NpeabsiBUTb MCKOBbIE



TpeboBaHMA B Cyae N0 MecTy HaxoXAeHunsa (perncTtpaunm) ogHOM U3 opraHusaumnn.

BCTpeyHbIn NCK - 0OHO N3 CpecTB 3alnTbl NPOTUB OCHOBHOIO NUCKa. JIornka npaBoBOW
npupoabl BCTPEYHOIr0 NCKa M YCIOBU ero npeabsaBsieHns TakoBa, 4YTO OH MOXeT
paccMaTpuBaTbLCA TOJIbKO MO MeCTy PpaCcCMOTPEHUSs OCHOBHOIO NCKa U OAHOBPEMEHHO C
HUM. ECnn npecTynneHnem NpuvynHSaeTCa MMyLLeCTBEHHbIN Bpead, TO 3almnTa npas
rnoTepneBLIero A0JIXKHa OCYLLeCTBAATbCA NyTeM npeabsaBiieHnNs, PpaCcCMOTPEHUSA K
pa3pelueHns rpa>kgaHCcKoro ncka B yroJioBHom npouecce no Hopmam YMNK. OgHako
CYLWeCTBYIOT ABe CUTyauunn, Korga cybbekTuBHOE NpaBo NoTepresLllero He 3almuaeTcs
B YrOJIOBHOM npoLuecce: 1) rpa>KgaHCKUM NCK He NpenbaBNseTCa B YrOJIOBHOM fese
nnbo 2) cyn, paccMmaTpuBatlowmMin yrosoBHoe Aeno, no KaknmMm-nmbo npmymHam He
pa3pellaeT rpa>K4aHCKoro Ncka nam npmusHaeT 3a rpaKgaHCKNUM UCTLUOM NpaBo Ha
yOOBJIeTBOPEHME UCKa, HO He yKa3blBaeT pa3Mepa CyMM, noasexalwmx B3biCKaHuto. Ecnum
rpa>k4aHCKNM NCK He Bbla 3a8BsIEH B YrOJIOBHOM MPOLLECCE UM HE pa3peLleH B
yrosioBHOM fefie, OH npenbsasaseTcs no obwmm npasniam noacyaHocTu. 4

4. A3MeHeHMe NoaACyaHOCTM.

Mon n3MeHeHneM NOoACYAHOCTU MOHMMAIOT Nnepefadvy Aefla Ha pacCMOTpeHne ApYroro
Cyla BOMpPEeKWN YyCTAaHOBJIEHHbIM MpaBuMiaM o NoACcyaHOCTU Mo NpeayCMOTPEHHbBIM
3aKOHOM OCHOBAHMUSIM.

NMepenadva rpa>k4aHCKoOro gesa U3 o4HOro cyfia B Apyron - asBJleHNe NCKIKYUTEeNIbHOoe.
ObLiee NpaBuIO MNOACYAHOCTU COCTOUT B TOM, YTO A€S10, MPUHATOE CYAOM K CBOEMY
Mpon3BOACTBY C cobnoaeHmnem npasua NOACYAHOCTU, O/HKHO ObITb pa3peLlleHo 3TUM
CyOOM Mo CywecTBY, HECMOTPSA Ha TO YTO B AaJibHENLLIEM OHO CTasl0 NOACYAHbIM

fpyromy cyny.

OOHaKo, KaK UCKJItoYeHne, nepefaya gesa n3 o4Horo cyia B 4pyrom MoOXXeT MMeTb
MeCTO, HO JINWb B CJlydasax, NpeaycMoTpeHHbIX B 3akoHe (cT. 33 I'TIK), n B nopaake,
pernaMmeHTMPOBaAaHHOM HOPMaMIN rpa>kaaHCKoOro npoueccyasbHOro npasa.

B HacToslLee BpeMs CYLLLECTBYIOT YeTbipe CUTyaLunu, Npyn KOTOPbIX Cyd rnepeaaeT Aeno B
Apyrow cyn:

- eCnn rpa)kaaHckoe Aesno 6b110 Bo3by>xAeHo no obLlemy npaBusy TeEpPUTOPUASIbHON
NoACyaAHOCTW B CyAe Mo NocsieqHEMY N3BECTHOMY MECTY XUTENIbCTBa OTBETYNKA U €ro
(haKkTn4Yeckoe MeCcTo XUTenbCcTBa Npu Bo3byxaeHnn aena 6bls10 He N3BECTHO, a B



npoLecce pacCMOTPEHMUS N pa3pelleHns gena oHo byaeT yCTaHOBIEHO, TO NPY HaINYnK
Xo4aTalCTBa OTBETYMKA O Nepefaye nena B Apyron cyd no noAcyaHOCTU Cyd nepenaeT
J1e10 N0 MECTY XXUTEeNIbCTBa OTBETYUKA;

- NPY ero pacCMOTPEHUN BbISCHUIOCh, YTO OHO BbISI0 MPUHSATO K NPON3BOACTBY B JAHHOM
cyle C HapyLleHWeM npaBua NoacyaHoOCTN;

- mocJjie 0TBOZla OAHOr0 NN HECKOJIbKUX Cye 3aMeHa UX B IaHHOM Cye CTaHOBUTCS
HEBO3MO>XHOW U Aes1I0 Hesb3s pacCMaTpuBaTb B CyAe, B KOTOPOM OHO MPUHATO K
NMPOn3BOACTBY;

- 06€e CTOPOHbI 3asiBU/IN XO4ATaNCTBO O PACCMOTPEHUN Aefa No MecTy HaxoXaeHns
60/IbLLUNHCTBA AOKa3aTesbCTB.

HeobxoaMMoCTb nepenayn aena 3akoH CBA3bIBAET KaK C KOHKPETHbIMW OCHOBAHUAMU -
HE BO3MOXXHOCTb 3aMeHbl CyAb/ B JAHHOM Cyfe MnocJsie 0TBOAa OAHOI0 UM HECKOJIbKNX
cynemn, Tak 1 hopMasibHO HeornpeaeseHHbIMU - HEBO3MOXXHOCTb PAaCCMOTPEHUS Aesa no
APYruM NpuYnHaM.

B 3aKoHe yCTaHOBJIEH NpOLECCYasibHbIN NOPSAAOK Nepedayn aena n3 o4HOro cyaa B
apyron. O nepenaye gena B gpyrom cya nnm ob oTkase B nepefaye gena B opyrom cya
BbIHOCUTCS onpeaesnieHne cyna, Ha KoTopoe MoxeT 6biTb NogaHa YacTHas »aJsoba.
MNepenaya Aena oCywecTBAAETCA MO UCTEYEHNN CPOKa 06>)KanoBaHMA 3TOro
onpeneneHuns, a B caydyae nogaydm xanobbl - mocne BbiHECEHUSA onpeneneHns cyga ob
ocTaBNeHnn xanobbl 6e3 ynosBneTBopeHUs.

He naeTt oTBeTa 3aKOH Ha BOMPOCHLI O TOM, M0 Ybel NHULMATUBE MOXKET BbITb NepenaHo
fesio B APYron cyn, Ha KakoM 3Tare pacCMOTPEHUS Aiefla N B KaKOM rnopsgke
paspeLllaeTcsa OaHHbIA BONPOC. He onpenensaiTcs U npasua onpeneneHns
KOMMETEeHTHOro cyaa npu HaJam4mm oCHOBAHUW YKa3aHHOM BTOPOW Fpynnbl OCHOBAHUNA.
TeM caMbIiM 3aKOH, NpefoCcTaBAg MOJIHOMOYME Bbille CTosweMy Cyay no nepenadve nena
B APYrown cyn, He ycTaHaB/IMBaeT B MOJIHON Mepe MNopsAaoK ero peanmsauun.

HeB0O3MO>XXHOCTb PaCCMOTPEHMSA KOHKPETHOIO rpaXkAaHCKoro gena cyaom, KOTOPOMY OHO
B CUJ1y 3aKOHa NMOoACYyAHO, HE A0JIXKHO 03Ha4YaTb OTKA3 B NPaBOCYyAUMN U UCKOYATb NPaBo
Ha NMpaBoCyaune Mo KOHKPEeTHOMY Aesly B MHOM KOMMNETEHTHOM cyfe.

Bonpoc o nepenave nena B 4pyrom cyn MoxeT 6bITb NOCTaB/IEH NMepes BbileCTOoAWMNM
CYAOM CTOPOHaMMN, UX NpeacTaBuTensaMmn, Tak U CyaoM, NPUHABLUMM OeN0 K
npon3BoacTBy. MIHMUMATOPOM Nepenavn gena B Apyron cyn MoXeT 6biTb ”



BbILLECTOALWMN Cy, pacCMaTpuUBaOWMA Oes10 B NopsafKe Kaccauum nnv Hagsopa npu
HarnpaB/lIeHNX Ha HOBOE pacCMOTpeHue B Cy[ nepBon MHCTaHUMK. Pewwas Bonpoc o
nepepaye gena, BbllLECTOALWMNN CYL O0JKEH YYUTbLIBaTb YPOBEHb N TEPPUTOPUAJIBHYIO
PacrosioXKeHHOCTb Cyla, B KOTOPbIN Aesio MoxXeT ObiTb nepefaHo. MNMepepayva gena
[OJIXKHa OCYLWeCTBAATLCS BbILWECTOALWNM CYJOM B paMKaxX TEPPUTOPUaSIbHbIX FPaHNLL
ero pucankummn. Bellwectoawmm cyn nepegaeT Aeso s pacCMOTPEHUSA B APYron
6AvKanLWnin Cya TOro »Xe ypoBHS (3BeHa).

fapaHTMen 3aKOHHOCTM NepenaYvn aena B APyron cyn sABageTC BO3SMOXHOCTb
ob6>xanoBaHUA onpeageneHns cyga o nepenaye gena B Apyron cyn Uanm, oTKase B
rnepepadve gena B gpyronm cyg (4. 3 cT. 33).

Mepenayva Aena NPousBOAMNTCA He3aMeaNUTesIbHO Mocie BCTYMNJIeHUs onpenesieHns o
nepefave Aesna B 3aKOHHYlo cuny. [laHHoe onpegeneHne obssaTenbHO ANs cyna,
yKa3aHHOro B onpeneneHnn. 3To 03Ha4YaeT, YTO Cy[, Ha PacCMOTPEHUE KOTOPOro Aeso
HanpaB/ieHo, He BrpaBe ONPOBEPrHYTh BbIBOA Cya O NOACYAHOCTM N O0TKa3aTb B
paccMOTpeHun gena.

Heno, HanpasJieHHOE N3 OOHOro cyaa B APYroun, OO/IKHO OblTb NPUHATO K
PacCMOTPEHUIO CYA0M, B KOTOPbLIN OHO HarnpassaeHo. Cropbl 0 NOACYAHOCTUN MeXxay
cynamum B Poccunckonm depepaumnm He gonyckatoTcs (4. 4 cT. 33 MK PD).5

3aKJIloueHue.

MoACYyOHOCTb - 3TO UHCTUTYT FPa>KAaHCKOro npoLueccyanbHOro npaea, T.e. cuctema
HOPM MpaBa, peryampyowmx obLecTBeHHbIE OTHOLWEHNS, BO3HNKAOLWME B CBA3M C
onpenesieHNeM KOHKPETHOro cyaa npu npeabsBieHNn NCKa nnn 3assneHus. B 6onee
Y3KOM CMbIC/1€ NOACYAHOCTb - pa3MeXXeBaHNe KOMMETEHLUN MeXAy OTAeNbHbIMY
3BEHbSAMMU CyAeOHON CNCTEMBI U MEXAY CyAaMn OOAHOIO 3BEHA B paCCMOTPEHUMN 1
pa3peweHnn NogBeAOMCTBEHHbLIX UM FPaXXAaHCKUX Oen.

B HayKke rpa>x4aHCKoro npoueccyasbHOro rpasa pas/inyatnTCca HECKOJIbKO BUOOB
noacyaHoOCTU: poaosas (NnpeaMeTHada) U TeppuTopuanbHas (MpocTpaHCTBEHHas).

PogoBas MoACyAHOCTb onpeaensieTcs B 3aBUCMMOCTU OT pofa Aesa, ero CBOMCTBA,
XapaKTepa, 3Ha4YMMoCTu 1 T.4. PogoBas NoACYIHOCTb HE TOJIbLKO NMOMOraeT NpaBuibHO
onpeaennTb Cyl, KOTOpPbIM ByaeT paccMaTpmMBaTb A€J10 NO NePBON MHCTAHLUKN, HO U
CNYXUT KPUTEPUEM pacrnpelesieHns Harpy3kn cyaoB (Kakoe KonnyecTtso gen bynetr



pa3pelaTbCcs TEM UM UHBbIM cyaoM). KpoMe Toro, oT ypoBHS cynebHoro 3seHa 3aBUCUT
ypOBEeHb KBanudgukauum cygen. CnenosatenbHo, 6onee 3Ha4YnMMble, CNI0XKHbIe Aena
6ynyT cpa3y pa3pellaTbCcs cyaom 6osee BbICOKOM MHCTAHUUN. ITO TaK)Xe NoBbIlLaeT
CTerneHb HE3AaBUCUMOCTU Cyaa.

C NMoMoLLbl0 TEPPUTOPUASIBHON MOACYAHOCTU FpakAaHCKMe aena, NnoaBefoOMCTBEHHbIE
cyay, pa3rpaHNUYMBalOTCSa MeXay CyJamMu 0HOrO YPOBHS BHYTpPU cyaebHon cuctembl No
rOPU30HTaNN, T.€. B MPOCTPAHCTBE, HAa KOTOPOE PACNPOCTPAHAETCS UX IOPUCANKLMOHHANA
neatenbHoCcTb. O6LWMM NpPaBMIOM TEPPUTOPUAJIBHON NOACYAHOCTUN ABNSIETCA MEcTo
XKUTENbCTBO (MECTO HAaX0XXOEHWUSI) OTBETYMKA.
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